May 20, 2014

Dr. Arthur B. Keys, Jr.
President and Chief Executive Officer
International Relief & Development

Dear Dr. Keys:

| write in response to IRD’s letter of May 19, 2014, signed by IRD General Counsel Jason Matechak.
Mr. Matechak’s letter stated that he and SIGAR had “come to an understanding” regarding IRD’s use
of confidentiality provisions in employee separation agreements. The purpose of this letter is to
notify you that we believe Mr. Matechak’s letter does not accurately describe SIGAR’s ongoing
investigation of IRD’s efforts to prohibit its employees from providing critical information to the
“officials of any government.”? SIGAR has not agreed to any “understanding” with IRD. To the
contrary, we are actively seeking information concerning IRD’s compliance with whistleblower
protection laws and regulations.

Although Mr. Matechak’s “preliminary response” to SIGAR on May 15, 2014, included several pages
of background materials, neither that letter nor his May 19, 2014, response fully addressed the
issues raised in SIGAR’s letter of May 5, 2014. In particular, Mr. Matechak’s responses indicate that
IRD has declined to notify its former employees that the confidentiality provisions of the separation
agreements they signed are null and void with regard to their rights at whistleblowers. Instead, Mr.
Matechak indicated that 49 former employees were e-mailed in order to:

[Cllarify that the confidentiality provisions in the separation agreement are not meant
to preclude former employees from participating in a government audit, review, or
investigation and to verify that IRD would not seek to enforce the separation
agreement in a manner that would run afoul of the False Claims Act.2

This statement does not fully address SIGAR’s concern that IRD is attempting to discourage current
and former employees from pursuing their rights and remedies under federal whistleblower laws.
Mr. Matechak’s statement that the confidentiality provisions “are not meant to preclude former
employees from participating in a government audit, review, or investigation”3 omits instances in
which a whistleblower provides information to SIGAR or another federal agency prior to the initiation
of a formal inquiry. This omission is troubling because, as you know, the proactive disclosure of
information is what often prompts the initiation of government audits, reviews, and investigations in
the first place.

1|RD, Confidential Separation Agreement and General Release.
http://apps.washingtonpost.com/g/page/world/ird-confidentiality-agreement-warns-against-making-negative-
statements/997/.

2 Letter of Jason Matechak, Senior Vice President & General Counsel, to Jack Mitchell, Director of the Office of
Special Projects (May 19, 2014).
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Moreover, Mr. Matechak’s statement gives the false impression that SIGAR is only concerned about
whistleblowers exercising their rights under the False Claims Act. To the contrary, statutes such as
41 U.S.C. § 4712 provide significant additional protections for whistleblowers who are the victims of
employer retaliation. Section 4712 prohibits employers from discharging, demoting or otherwise
discriminating against an employee who discloses information to Congress, the Inspectors General
and other federal authorities. Significantly, this section also states that the “rights and remedies
provided for in this section may not be waived by any agreement, policy, form or condition of
employment.” Therefore, agreements between IRD and its employees should not only take into
account the protections of the False Claims Act, but should also clearly indicate that they do not in
any way limit the rights and remedies afforded by the whole host of federal laws and regulations
designed to protect whistleblowers.

Section 4712 also requires the heads of agencies to ensure that the recipients of U.S. taxpayer
dollars inform their employees in writing of their rights and remedies as potential whistleblowers.
Therefore, it is additionally troubling that IRD omitted such information from not only its separation
agreements, but also from its Code of Ethics and Business Conduct. Mr. Matechak’s suggestion that
the Compliance Matters! article sent to IRD employees on March 4, 2014, is evidence of IRD’s
support for whistleblowers is similarly misleading. Rather than informing employees of their rights to
provide information to Congress and other federal authorities concerning matters of waste, fraud
and abuse, the article merely directs them to report “fraud, wasted [sic], and abuse to the [IRD]
Hotline or contact managerial staff.”4

The representations made in Mr. Matechak’s response letters to SIGAR, including the assertion that
IRD is “commencing a review to update its Code of Business Ethics and Conduct as a part of this
exercise,”s indicate that IRD has not yet fully disclosed the extent of its compliance with federal
whistleblower protections. Therefore, in light of IRD’s apparent reluctance to fully address the issues
raised in SIGAR’s letter of May 5, 2014, | request the following information:

1. Copies of the complete separation agreements for all IRD employees who have entered into
such an agreement with IRD since 2004.

2. Full contact information (i.e., name, address, telephone and e-mail) for all 49 former IRD
employees who signed separation agreements containing confidentiality provisions.

3. Copies of all e-mails or any other correspondence sent to each of the 49 former employees
explaining the scope and enforceability of the confidentiality provisions of the separation
agreements.

4. Alist of all IRD contracts, cooperative agreements, and grant agreements with USAID, the
Department of State, and any other U.S. government agency that each of the 49 former
employees referenced above was involved in.

5. Aclear statement as to whether IRD has ever sought to enforce the confidentiality provisions
of its separation agreements with former employees. If IRD has sought to enforce these
provisions, please identify each former employee involved and provide detailed descriptions
of the circumstances of each enforcement attempt.

4 Compliance Matters!, “Whistleblower Protection” (March 4, 2014).

5 Letter of Jason Matechak, Senior Vice President & General Counsel, to Jack Mitchell, Director of the Office of
Special Projects (May 15, 2014).
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Please provide the requested information within 14 days of the date of this letter to John Arlington,
General Counsel, at (703) 545-5990 or john.g.arlington.civ@mail.mil. Please do not hesitate to
contact him should you have any questions.

Sincerely,
John F. Sopko

Special Inspector General
for Afghanistan Reconstruction

CC:

The Honorable Dr. Rajiv Shah
Administrator, U.S. Agency for International Development
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